ESSEX CODE OF CONDUCT
PENALTY NOTICES FOR PARENTS OF TRUANTS AND PARENTS
OF PUPILS
EXCLUDED FROM SCHOOL
ANTI-SOCIAL BEHAVIOUR ACT 2003 SECTION 23

The purpose of this local code of conduct is to ensure that the powers are applied
consistently and fairly across the Local Authority area to all Essex residents.

The Government requires Local Authorities to issue a code of conduct and any
persons issuing Penalty Notices to a parent’ must do so in accordance with this
protocol. Essex County Council is legislatively responsible for administering the
Penalty Notice scheme and will do so in accordance with a number of legislative and
non-legislative requirements.

The Essex code has been agreed following consultation with;

e Essex County Council representatives — Attendance Compliance Team and
Essex Legal Services.

e Representatives from Governing Bodies and Head Teachers of Essex
Schools

e Essex Police

e Persons accredited under Essex Police’s Community Safety Accreditation
Scheme (CSAS)

The Code of Conduct is in accordance with the following legislation;

LEGISLATIVE FRAMEWORK FOR EDUCATION PENALTY NOTICES

The legal framework governing school attendance and the responsibilities of parents
of excluded pupils, schools and the LA is set out in a succession of acts, regulations
and other guidance.

Education Act 1996

Under Section 7 of the Act: the parent is responsible for making sure that their child
of compulsory school age receives efficient full time education that is suitable to the
child's age, ability and aptitude and to any special educational needs that the child

L All those defined as a parent under Section 576 Education Act 1996 are parents for the purpose of
these provisions. This means that all natural parents, whether they are married or not; any person
who, although not a natural parent, has parental responsibility (as defined in the Children Act 1989)
for a child or young person; and any person who, although not a natural parent, has care of a child or
young person. Having care of a child or young person means that a person with whom the child lives
and who looks after the child, irrespective of what their relationship is with the child, is considered to
be a parent in education law. Parent means each and every parent coming within the definition
(whether acting jointly or separately) and should not be taken to mean that provisions only apply to
parent in the singular. As with prosecutions under Section 444 Education Act 1996 a penalty notice
may be issued to each parent liable for the offence.




may have, this can be by regular attendance at school, or otherwise (the parent can
choose to educate their child themselves). If it appears to the LA that a child of
compulsory school age is not receiving a suitable education, either by regular
attendance at school or otherwise then they must begin procedures for issuing a
School Attendance Order under Section 437 of the Education Act 1996.

If a child of compulsory school age who is registered at a school fails to attend the
school regularly the parent is guilty of an offence under Section 444(1) of the
Education Act 1996. In addition, if it can be proved that a parent knew of the child's
non-attendance and failed to act, then they may be found guilty under Section 444(1
A). This offence (known as the higher or aggravated offence) can lead to a warrant
being issued compelling a parent to attend court and conviction may result in a
higher level fine and/or a custodial sentence.

On 6 April 2017, in the case of Isle of Wight Council v Platt [2017] UKSC 28, the
Supreme Court ruled that the word ‘regularly’ means ‘in accordance with the rules
prescribed by the school.’

Anti-social Behaviour Act 2003

http://www.legislation.gov.uk/ukpga/2003/38/contents

The Act added two new sections (444A and 444B) to the Education Act. It introduced
penalty notices as an alternative to prosecution under Section 444; the issuing of
penalty notices is governed by:

e The Education (Penalty Notices) (England) Regulations 2007
e The Education (Penalty Notices) (England) (Amendment) 2013

http://www.legislation.gov.uk/uksi/2013/757/contents/made

Children Act 1989

http://www.legislation.gov.uk/ukpga/1989/41/section/36

Crime and Disorder Act 1998

https://www.legislation.qov.uk/ukpga/1998/37/section/16

Education and Inspections Act 2006

http://www.legislation.gov.uk/ukpga/2006/40/contents

The Education (Pupil Reqgistration) (England) Requlations 2006 (Amended
2013)

http://www.legislation.gov.uk/uksi/2013/756/requlation/2/made



http://www.legislation.gov.uk/ukpga/2003/38/contents
http://www.legislation.gov.uk/uksi/2013/757/contents/made
http://www.legislation.gov.uk/ukpga/1989/41/section/36
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http://www.legislation.gov.uk/ukpga/2006/40/contents
http://www.legislation.gov.uk/uksi/2013/756/regulation/2/made

AUTHORISATION TO ISSUE PENALTY NOTICES

Primary responsibility for issuing penalty notices rests with the Local Authority (LA).
It has been agreed that the Attendance Compliance Team, on behalf of Essex LA,
will usually issue penalty notices. The Service will administer the scheme from any
funds obtained as a result of issuing penalty notices.

Head Teachers (and Deputy Head Teachers and Assistant Head Teachers
authorised by the head teacher) and police, and persons accredited by the
community safety accreditation scheme are all able to issue the notices under the
Act, although there is no requirement for them to do so.

In Essex it has been agreed that the Police and Head Teachers will not issue penalty
notices to parents. Persons accredited through the Community Safety Accreditation
Scheme? are authorised to do so.

CIRCUMSTANCES IN WHICH A PENALTY NOTICE MAY BE ISSUED

Penalty Notices apply to pupils of statutory school age, which commences the term
immediately following the child’s 5" birthday and finishes on the last Friday in June
of school year in which they turn 16.

Penalty notices will only be issued as a conclusion to a series of processes and
when all attempts to address school attendance matters have been unsuccessful. If
a previous Penalty Notice has been unsuccessful, rationale and justification should
be provided as to why issuing another Penalty Notice would improve the attendance
of the student. If schools are not aware of any previous or current legal interventions
they must email attendancecompliance@essex.gov.uk . A response will be sent
within 3 working days.

Parents cannot be penalised more than once for the same period of absence.

Domestic and European legislation and case law makes it clear that when serving a
formal Notice in criminal proceedings, the recipient must be clearly and
unambiguously identified. For the Purpose of issuing a Penalty Notice under this
Code, the parent’s first and last name must be cited on the Notice and any covering
letter.

Essex partners have agreed to use Penalty Notices for the following circumstances
however the offence under s444 Education Act 1996 is the same whether issued for
unauthorised leave of absence (ULA) or irregular school attendance (ISA):

Penalty notices for unauthorised leave of absence (ULA)®

Penalty Notices may be issued where there have been at least 10 consecutive
sessions of unauthorised absence for the purpose of a holiday, whereby a parent

% Accredited companies at time of this publication are Attendance Solutions Essex, Aquinas School
Attendance Provisions and NEMAT Support Services

® Truancy/unauthorised/irregular school attendance refers to absence from school without permission
or good reason and the absence is unauthorised by the school.



mailto:attendancecompliance@essex.gov.uk

made an application to the School which the Head Teacher has deemed not for
exceptional circumstances. In addition, a Penalty Notice may also be issued,
whereby the parent did not submit a leave of absence request, however the school
have reason to believe the absence was for the purpose of a holiday and should not
be authorised as parent has not provided any additional evidence which the Head
Teacher deems appropriate to support the absence.

In addition to the above criteria, due to the importance of pupils settling into school at
the commencement of the school year, Penalty Notices may also be issued if there
have been at least 6 consecutive sessions of unauthorised absence during the first
two weeks of September due to a term-time holiday.

The Local Authority requests that for Penalty Notices to be issued, parents must be
duly warned of the legal ramifications under separate cover if they remove their child
from school for the purpose of a holiday. Schools/Academies must reference the use
of Penalty Notices within their Attendance Policy which must be available to all
parents/carers online and/or in hard copy within the school, accessible to parents to
read. Schools should remind parents of the protocol regarding leave of absence
during term time.

Penalty Notices for Irreqular School Attendance (ISA)

Penalty Notices may be issued where there has been at least 10 sessions of
unauthorised absence during the previous 10 school weeks.

Parents must have been issued with a Legal Action Warning Letter with
accompanying Legal fact sheet and given opportunities to inform the school of any
factors impacting on their ability to ensure their child attends school regularly.
Warning letters are valid for 18 calendar weeks.

The Local Authority advises that the following template is used for irregular school
attendance referrals as this has been specifically designed to enable the progression
of cases if appropriate. This letter must be on headed paper from the school or
accredited persons issuing the notice. The legal fact sheet must be included

https://schools.essex.gov.uk/pupils/Attendance Compliance/Documents/Leqgal%20A
ction%20Warning%20Letter%20for%20schools.docx .

Failure to adequately issue warning to parents may result in the Penalty Notice being
withdrawn or not issued.

All penalty notice referrals or notifications from Accredited Persons must be sent via
Essex County Council’s online portal and all relevant pre-referral work in accordance
with the Local Authority requirements must be uploaded alongside the
referral/notification.

The Local Authority must be satisfied that the substantive offence in accordance with
s.444 Education Act 1996 has been committed prior to issuing a Penalty Notice.


https://schools.essex.gov.uk/pupils/Attendance_Compliance/Documents/Legal%20Action%20Warning%20Letter%20for%20schools.docx
https://schools.essex.gov.uk/pupils/Attendance_Compliance/Documents/Legal%20Action%20Warning%20Letter%20for%20schools.docx

Evidence of attempts to address attendance concerns within the previous 8 weeks
prior to requesting or notifying of a Penalty Notice must be submitted. Satisfactory
evidence includes letters, notes of home visits, meetings, telephone calls etc.

N.B. for ULA and ISA PN’s consideration should always be given to whether it is
appropriate to issue to absent parents.

Number of Penalty Notices which can be issued for Irreqular school
attendance/unauthorised leave of absence

Discretion will be used to enable up to two penalty notices to be issued to each
parent for each child within a twelve month period. If the law continues to be broken
around school attendance the Attendance Compliance Team may instigate legal
proceedings.

Number of Penalty Notices which can be issued for pupils identified during a
school attendance and exclusion sweep

School attendance and exclusion sweeps take place in Essex and children stopped
are often with parents condoning the absence.

If the Head Teacher has not authorised the absence of a pupil stopped by a Local
Authority Officer and Police Officer on a sweep and there has been at least 9
unauthorised absences for that pupil during the preceding 10 schools weeks, school
will issue a legal action warning letter to the parent within 14 days. If there are any
further unauthorised absences, during the following 18 calendar weeks a referral to
the Attendance Compliance Team may be submitted for a Penalty Notice to be
issued.

Essex will issue no more than two penalty notices to a parent in a twelve month
period for pupils identified on a school attendance and exclusion sweep. If the law
continues to be broken around school attendance the Attendance Compliance Team
will instigate legal proceedings.

Excluded children

When a child is excluded from school, the parent will be responsible for ensuring that
their child is not found in a public place during normal school hours on the first five
days of each and every fixed period or permanent exclusion. (Section 103 Education
and Inspections Act)

The excluding school must have notified the parent informing them of their duty and
warning that a penalty notice could be issued.

Where there is more than one person liable for the offence, a separate penalty notice
may be issued to each person.

Where a pupil is present in a public place in the first five days of a fixed period
exclusion the Essex Local Authority would issue a penalty notice if the school is in



their area. Where the child has been permanently excluded, it would be the authority
where the child resides.

Number of penalty notices which can be issued for exclusion

Essex will issue a maximum of 2 penalty notices per parent for each child during a
12 month period.

Number of penalty notices which can be issued for unauthorised leave of
absence

Essex will issue no more than two penalty notices to a parent in a twelve month
period for unauthorised leave of absence. If the law continues to be broken around
school attendance, the Attendance Compliance Team will consider further legal
interventions.

PAYMENT OF PENALTY NOTICE

The penalty for each parent issued with a Penalty Notice is £120 for each child,
however if paid within 21 days of receipt of the notice, it is reduced to £60. (Service
by post is deemed to have been effected, unless the contrary is proved, on the
second working day after posting the notice by first class post).

All penalties are paid to the LA and revenue generated is retained to administer the
system and contribute towards s444 prosecutions following the non-payment of the
Penalty Notice.

If the penalty is not paid in full by the end of the 28 day period, the Attendance
Compliance Team will either prosecute for the offence to which the notice applies or
withdraw the notice. The prosecution is not for non-payment of the notice but is a
prosecution for irregular school attendance — Education Act 1996 Section 4441.

There is no statutory right of appeal against the issuing of a penalty notice.

WITHDRAWAL OF PENALTY NOTICE

A penalty notice may be withdrawn by the local authority named in the notice under
the following circumstances:

e Where the local authority deems it ought not to have been issued i.e. where it
has been issued outside the terms of the local code of conduct or where the
evidence does not support the issuing of a penalty notice

e |t appears to the local authority that the notice contains material errors

e Where it has been issued to the wrong person named as the recipient.

CO-ORDINATION BETWEEN THE LOCAL AUTHORITY AND ITS LOCAL
PARTNERS

The Attendance Compliance Team and its local partners will review this Code of
Conduct bi-annually unless local needs require otherwise.




VERSIONS

Original Code of Conduct was introduced in September 2004.
Most recent revision - November 2017
Revised March 2019 for implementation from April 2019



